LIST OF DATES AND EVENTS

The petitioner, by way of filing the present Writ Petition under article 226 and 227 of the Constitution of India prays this Hon’ble Court for issuance of a Writ of Certiorari and that of Writ of Mandamus or any other appropriate Writ, Order or Direction against the respondents herein, thereby directing the respondents to give the information as sought by the petitioner vide his application under Right To Information Act, 2005 (RTI Act, 2005) dated 22.11.2005, to quash the orders dated 09.08.2006, 18.08.2006, 25.08.2006 and 06.11.2006 and to direct MCD to execute order dated 05.06.2006 of respondent no 1. 

The petitioner is aggrieved with the huge traffic congestion caused by a weekly bazaar held in his residential area. The petitioner sought information from respondent no 2 under the RTI Act, 2005 about the action taken by them in removing weekly bazaars in Pandav Nagar in accordance with the orders of Hon’ble High Court of Delhi dated 19.04.2004 in WP (C) No. 2301-03/2004. Petitioner did not receive a satisfactory reply and thus he filed a complaint before respondent no 1. Respondent no 1 directed respondent no 2 to provide complete information to the petitioner and also imposed a penalty of Rs 25,000.00 on respondent 4 under section 20 of RTI Act, 2005 for failing to provide information within prescribed time limits. The petitioner is aggrieved by the fact that the orders of respondent no 1 have not been implemented by the MCD so far. Neither the petitioner has received satisfactory information nor has the penalty been deducted from the salary of respondent no 4. Despite this, respondent no 1 closed the case of the petitioner on 06.11.2006 without hearing the petitioner and despite being informed by the petitioner that he had not received any information so far. 

	19.04.2004
	The Honorable High Court of Delhi passed an order dated 19.04.2004 in WP (C) No. 2301-03/2004 thereby directing MCD to remove the weekly bazaar held in the residential areas.

 

	27.04.2004
	The petitioner vide a letter addressed to the Deputy Commissioner (MCD), Shahadra South Zone with a copy each to the SHO, Pandav Nagar Police Station, the SHO, Mayur Vihar Police Station and ACP (Traffic), Shakarpur Police Station, requested all to implement the orders of the Honorable High Court of Delhi and to remove the weekly markets from residential areas of Pandav Nagar and Mayur Vihar Phase-I, Delhi.



	
	The petitioner never received any reply from any of the above authorities.



	22.11.2005
	The petitioner filed an application under RTI Act, 2005 on 17.11.2005 vide receipt no.58051, before respondent no 2 seeking, inter alia, the status of action taken by respondent no 2 on letter dated 27.04.2004 written by the petitioner, date-wise movement of the file dealing with his letter and the amounts collected by respondent no 2 from weekly bazaars in Pandav Nagar and Mayur Vihar. 



	19.12.2005
	Vide a letter respondent no 2 replied to the petitioner’s RTI application and provided the information about amounts collected by respondent no 2 from weekly bazaars but failed to provide, the petitioner, information about the status of his letter dated 24.04.2004 and the date wise movement of his file, by stating that removal of weekly Bazaar is a policy matter and as such cannot be decided at zonal level. 



	14.05.2006
	Not being satisfied with the reply of respondent no 2, petitioner filed a complaint U/s 18(1) (e) of The Right to Information Act 2005, with the Central Information Commission/ Respondent no 1 on 14.05.2006 stating that the information provided was “incomplete, misleading and/or false”.



	23.05.2006
	The Central Information Commission passed an order, directing respondent no 2 to supply the information as sought by the petitioner and also to show cause on 2.6.2006 at 11 A.M., why penalty u/s 20(1) should not be imposed on him since the PIO had been held in violation of prescribed time frame u/s 7(1). 



	2.06.2006
	Respondent no 2 failed to reply to the show cause notice of Respondent No 1 dated 23.5.2006.

 

	5.06.2006
	Respondent no 1 passed an order, ex parte, imposing a penalty of Rs 250 for every day subject to a maximum of Rs 25000.00, as respondent no 2 failed to furnish the information within the time frame and had thus obstructed the complainants access to the information.



	26.6.2006
	Respondent No 2 and respondent no 3 failed to obey the orders dated 23.05.2006 and 05.06.2006. Aggrieved, the petitioner filed a review application before respondent no 1 on 26.06.2006 requesting that a time limit should be specified for compliance of the orders of respondent no 1 and disciplinary proceedings should be initiated against respondent no 2 under section 20 (2) for repeated violations of Right to Information Act 2005.

 

	09.08.2006
	Respondent no 1 directed respondent no 3 to appear in person on 18.08.2006 at 10.30 a.m. Respondent no 1 observed that by not implementing its orders, respondent no 3 had committed offences under sections 176, 187, 188 and 228 of Indian Penal Code (IPC). Respondent no 3 was directed to show case as to why he should not be prosecuted for committing these offences and why appropriate action be not recommended against him u/s 20(2) of RTI Act, 2005 for not implementing the orders of the respondent no 1.

 

	18.08.2006
	Respondent no 3 was not present at the hearing. He was represented by Sh Raj Mohan, Additional Commissioner. Respondent no 1 passed an order directing Respondent No 2 to supply information to the petitioner within 15 working days.

 

	25.08.2006
	On 25.08.2006, another hearing was held, which was also silent on the matter of contempt committed by the respondent no 3.  MCD officials failed to provide any reason why respondent no 1’s order dated 05.06.2006 was not complied with.



	07.09.2006
	Through a letter dated 07.09.2006, respondent no 2 replied to the petitioner that the information sought by the petitioner could not be provided as the files related to the issue were not traceable, the concerned official had retired and certain records of that period had been seized by the CBI.



	14.9.2006
	The petitioner filed a request with respondent no 1, asking for initiating contempt and penalty proceedings, against MCD officials for again denying the information. 



	6.11.2006
	Impugned order was passed by respondent no 1 in the matter, dismissing the request of the petitioner dated 14.9.2006, stating that it could not enter into adjudging the adequacy of the information supplied nor devise a mechanism to trace what is claimed to be not traceable. Respondent no 3 again did not discuss the issue of non-implementation of its earlier order dated 05.06.2006 imposing penalty on Respondent no 4.
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To,


The Hon’ble Chief Justice and the other Companion Judges of


The Hon’ble High Court of Delhi.


HUMBLE PETITION OF THE PETITIONER ABOVE NAMED.

MOST RESPECTFULLY SHOWETH.

1. This is a petition preferred by the petitioner herein under the provisions of Article 226 and 227 of the Constitution of India for issuance of and/or seeking appropriate order(s) in the nature of Certiorari and that of Mandamus or any other appropriate writ(s) for issuance of order(s), direction(s) to the respondent(s) herein to provide the information(s) sought by the petitioner herein vide his application dated 22.11.2005 under Right To Information Act, 2005 (RTI Act) and set aside the orders dated 09.08.2006, 18.08.2006, 25.08.2006 and 06.11.2006 passed by respondent no 1 and impose penalty on respondent no 2. 

2. The petitioner, a resident of Pandav Nagar in East Delhi. There is a weekly bazaar held in his residential area every Wednesday, which causes huge traffic congestion, health hazard and inconvenience to the residents of his area. The petitioner sought information from respondent no 2 under Right to Information Act 2005 (RTI Act, 2005) about the action taken by them in removing weekly bazaars in Pandav Nagar in accordance with the orders of Hon’ble High Court of Delhi dated 19.04.2004 in WP (C) No. 2301-03/2004. The petitioner has, till date, not received a satisfactory reply from respondent no 2, and respondent no 1 also failed in its statutory duty to secure information to the petitioner despite its statutory obligation to do so.

3. The respondent 1 is Central Information Commission, a statutory body constituted under the provision of section 12 of the RTI Act. Respondent no 1 is responsible for, apart from hearing appeals from the order passed by the first appellate authority of the Public Information Officer, taking cognizance of complaints filed by persons who have been refused access to any information(s) requested or who have not been given response to a request for information or access to information within the time limit specified under the RTI Act, 2005. Respondent no 1 is also vested with the same power as that of the civil court while trying suit under the Code of Civil Procedure 1908 and also has a statutory duty to impose penalty on such Public Information Officers who fail to provide complete and correct information within prescribed time limits without a reasonable cause. Respondent no 2 is Municipal Corporation of Delhi that is a government organization and is a public authority for the purposes of RTI Act, 2005.

4. The facts leading to the present case are stated as under:

(i) The Honorable High Court of Delhi was pleased to pass an order dated 19.04.2004 in WP (C) No. 2301-03/2004 thereby directing MCD to remove the weekly bazaars held in the residential areas. The order, inter alia, read as follows:



“I am fortified by the clarification of the Hon’ble Supreme Court in directing the Respondent/ MCD to ensure that no weekly bazaar, or squatting, or hawking is permitted in the residential areas including those mentioned in these petitions.”

A copy of order taken from the website of the Honorable Delhi High Court along with true typed copy is enclosed herewith as ANNEXURE “I”.

(ii) Vide a letter dated 27.04.2004 addressed to the Deputy Commissioner (MCD), Shahadra South Zone with a copy each to the Station House Officer, Pandav Nagar Police Station, the Station House Officer, Mayur Vihar Police Station and Assistant Commissioner of Police (Traffic), Shakarpur Police Station, the petitioner, requested all to implement the order dated 19.04.2004 of the Honorable High Court of Delhi and to remove the weekly markets from residential areas of Pandav Nagar and Mayur Vihar Phase-I, Delhi. A copy of above letter is enclosed herewith as ANNEXURE “II”. 

(iii) The petitioner never received any reply from any of the above authorities.

(iv) The petitioner filed an application under ‘The Right to Information Act, 2005’ on 22.11.2005 vide receipt no. 58051, with respondent no 2 seeking following information: 

“This is regarding the enclosed letter along with a newspaper cutting and a copy of Delhi High Court order, given by us to Deputy Commissioner, Shahadra South Zone, Delhi:

1.  What is the current status of action taken on our letter to Deputy Commissioner, Shahadra South Zone, Delhi?

2. Please provide date wise movement of file.

3.  Whether there is any delay in implementing the Delhi High Court order regarding removal of weekly markets from residential areas? If yes, who is responsible for the delay and what action you are taking/ have taken/ propose to take against the officials responsible for the delay? If no, how much time it should take normally to implement the High Court order?

4. By which date the above order of the High Court will be implemented?

5. How much amount has been collected by the MCD from weekly markets in Pandav Nagar and Mayur Vihar separately, as Tehbazari fee, after passing of the above order of the Delhi High Court?

6. What is approximate revenue MCD is getting from Tehbazari fee in a year from Pandav Nagar and Mayur Vihar separately?”
A copy of above application alongwith receipt of fee of Rs.10 is enclosed herewith as ANNEXURE “III”.

(v) Respondent no 2 vide a letter dated 19.12.2005 to the RTI application of the petitioner provided an evasive reply stating that:- 

“It is informed that removal of weekly bazaars is a policy matter which cannot be decided at the Zonal level. However, holding of weekly bazaar in this zone are being regulated as per the policy in force from time to time. The policy on Tehbazari is decided at HQ level and implemented by the field staff in the zones accordingly. The revenue collected from Tehbazari fee from Pandav Nagar and Mayur Vihar are indicated in the enclosed statement.”

It is submitted that though the petitioner received satisfactory replies to points no 5 and 6 of his RTI application relating to revenues collected by MCD from Tehbazari, the rest of the information was not provided by respondent no 1. A copy of above reply of respondent no 2 is enclosed herewith as ANNEXURE “IV”.

(vi) Being not satisfied with the reply of respondent no 2, the petitioner on 14.03.2006 filed a complaint U/s 18(1) (e) of the RTI Act 2005, with respondent no 1 stating that the information provided by respondent no 2 was “incomplete, misleading or false” and that no information had been provided to the petitioner by respondent no 2 on points no 1 to 4 of his RTI application. A copy of complaint is enclosed herewith as ANNEXURE “V”.

(vii) On 23.05.2006, respondent no 1 passed an order, stating that the petitioner had requested for information only and not asking about the action. Respondent no 1 further stated that respondent no 2 had choice to provide:-       

“a)  If the information regarding implementation of the orders, of the High Court are in his possession, he should have provided it.

b)  If it were not, he should have sought it u/s 5(4), if it were held at any level of the public authority of which he is PIO.

c)  If the information were not with the public authority of which he is PIO, he should have, within five days of receipt of the appeal, referred it to the requisite public authority u/s 6(3)(ii).”

With these observations, respondent no 1 directed respondent no 2 to supply the information sought by the petitioner and also issued notice to appear before respondent no 1 on 02.06.2006 under section 20 of the RTI Act, 2005 to explain why penalty should not be imposed on him. A copy of the order dated 23.05.2006 is enclosed herewith as ANNEXURE “VI”.

(viii) Respondent no 2, on 02.06.2006 failed to appear before respondent no 1. On 05.06.2006, respondent no 1, passed an ex-parte order imposing a penalty of Rs. 250.00 for every day subject to a maximum of Rs. 25,000.00 on the concerned Public Information Officer (respondent no 4)as he had failed to furnish the information within the time frame and thus obstructed the complainants access to the information. It is pertinent to mention here that the petitioner was not asked to come for the hearing. A copy of the order dated 05.06.2006 is enclosed herewith as ANNEXURE “VII”.

(ix) The petitioner downloaded the order dated 05.06.2006 of respondent no 1 from its website. The petitioner, on non receipt of any information from respondent no 2 filed a review petition before respondent no 1 on 26.06.2006 requesting respondent no 1 to specify a time limit for execution of its orders and in failure of the Public Information Officer to execute its order, a contempt proceeding be initiated. A copy of review application enclosed herewith as ANNEXURE “VIII”.

(x) Petitioner vide a telephone call in the evening of 17.08.2006 was intimated by respondent no 1’s office that a hearing has been fixed by respondent no 1 on the review petition of respondent no 2 and the petitioner was asked to come for the hearing fixed for 18.08.2006, that is, the next day. It was on 17.08.2006 that the petitioner was informed that respondent no 1 had passed an order dated 09.08.2006 in which respondent no 1 had issued show cause notice to respondent no 3 also for imposition of penalty. 

(xi) Respondent no 1 vide its order dated 09.08.2006  issued a show cause notice under section 20(2) of the RTI Act, 2005 on respondent no 3 for imposition of penalty for respondent no 3’s failure to assist respondent no 1 which it was legally bound. Respondent no 3 was directed to recover the penalty from respondent no 2 and confirm the collection of fine to respondent no 1. Respondent no 3 did not take any step for the implementation of the direction of respondent no 1 vide its order dated 05.06.2006. Respondent no 1 further observed that respondent no 3 has committed offences punishable under section 176, 187, 188 and 228 of the Indian Penal Code for causing interruption to the proceedings. The order of respondent no 1 reads as follows: 

“NOW THEREFORE, it is ordered as follows:

i) That the Commissioner, MCD shall appear in person on 18th August, 2006 at 10.30 am and show cause

a) as to why he be not prosecuted for committing the said offences and

b) as to why appropriate action be not recommended against him u/s 20(2) of the Right to Information Act 2005; and”
A copy of the order dated 09.08.2006 is enclosed herewith as ANNEXURE “IX”.

(xii) At the outset of the hearing on 18.08.2006 the petitioner submitted that he had not received any notice of hearing in writing, a copy of the review petition. He also objected to the manner of communication by way of telephone and also the short notice that was given to him. It is pertinent to mention here that respondent no 3 was not present at the hearing. He was represented by Shri Raj Mohan, Additional Commissioner of MCD. Review petition dated 26.06.2006 of the petitioner and review petition dated 04.08.2006 filed by MCD was heard. The petitioner submitted before respondent no 1 that he has still not received any information from respondent no 2 and accordingly petitioner sought initiation of contempt proceedings. Respondent no 1, directed respondent no 2 to provide information within 15 days. Respondent no 1, despite recording the fact that the petitioner had not received information till date, did not impose penalty under section 20 (2) of the RTI Act, 2005. Order dated 18.08.2006 passed by respondent no 1 which, inter alia, reads as follows:

 “despite decisions, the information sought has even now not been made available.”

“However, imposition of penalty u/s 20(2) is in our view not invited because we have not found the public authority in this case ‘persistently’ failing to act in accordance with this Act.”
Respondent no 1 further directed respondent no 4 to appear before it on 25.08.2006 granting him another opportunity to show cause as to why penalty should not be imposed on him? A copy of the order enclosed herewith as ANNEXURE “X”.

(xiii) In the hearing dated 25.08.2006 respondent no 2 and respondent no 4 argued that they could not implement the order dated 23.05.2006 because they did not receive the same. However, they failed to provide any reason for non-compliance of the order dated 05.06.2006 of respondent no 1, which was very widely covered by the media. Despite the fact that they did not have a convincing reply for non-compliance of order dated 05.06.2006, respondent no 1 did not impose any further penalties nor initiated prosecution as mentioned in its show cause notice dated 09.08.2006 issued to respondent no 3. Respondent no 1 passed a general order directing an enquiry as to why the notice dated 23.05.2006 issued by respondent no 1 did not reach respondent no 2. A copy of the order enclosed herewith as ANNEXURE “XI”.

7. Respondent no 2 vide a letter dated 07.09.2006, replied to the petitioner that the information sought by the petitioner at points no 1 and 2 of his RTI application dated 22.11.2006 seeking current status of action taken on his letter dated 27.04.2006 to Deputy Commissioner, Shahadra South Zone, Delhi and date wise movement of his file cannot be provided because 

“The then Licensing Inspector Shri V P Scott has retired from the Municipal Service. From the available records in the Licensing branch, the whereabouts and the movements of the application dated 27.4.2004 is not traceable. It is, however, informed by the present staff of the Licensing branch that certain records of that period had been seized by the CBI in connection with some enquiry. In the absence of non-availability of relevant record/file, it is not possible to indicate as to what action has been taken on the letter in question received from the applicant and movement thereof.”

On point no 3 and 4 seeking information with respect to delay in implementation of Delhi High Courts order dated 19.04.2006 and the possible time within which it would be implemented, respondent no 2 argued that the order of the Delhi High Court dated 20.04.2004 was only in respect of Naraina Vihar and not for the whole of Delhi. Therefore, it had not been implemented in other parts of Delhi. A copy of the reply enclosed herewith as ANNEXURE “XII”.

(xiv) Aggrieved with the reply of respondent no 2 and terming it as false and evasive, the petitioner, through his letter dated 14.09.2006 to respondent no 1, sought initiation of contempt proceedings and penalty proceedings against MCD officials. A copy of the letter dated 14.09.2006 enclosed herewith as ANNEXURE “XIII”.

(xv) However, on 06.11.2006, respondent no 1 dismissed the above request of the petitioner without even calling any of the parties for a hearing and passed the impugned order stating, inter alia, as follows:

“CIC naturally can neither enter into adjudging the adequacy of the information supplied provided that all information available has indeed been so supplied, nor cause an enquiry or devise a mechanism to trace what is claimed to be not traceable.” 

Petitioner is aggrieved that after pursuing his RTI application for almost ten months, it was simply dismissed by respondent no 1 by accepting the excuses forwarded by MCD on their face value. For reasons best known to him, respondent no 1 did not even care to establish the truth of the statements made by MCD– whether the files had actually been taken away by the CBI, whether the files were actually untraceable. A copy of the order enclosed herewith as ANNEXURE “XIV”.

5. It is clear from the reply of respondent no 2 to point no 1 and 2 that he has put forward all excuses to deny information to the petitioner, which are not acceptable for the following reasons:

a) A retiring officer does not take away the records of any public authority along with him. Even if Mr Scott had retired, records would still be available with the Licensing Inspector, who replaced Mr Scott. However, the respondent no 1 failed to appreciate this and accepted this as a legitimate excuse.

b) Non-availability of records should not have been treated as a legitimate excuse for not providing information. If the records were not traceable, respondent no 1 should have directed MCD to fix responsibility and punish the guilty officials. The public authority should also have been directed to reconstruct the file and provide it to the petitioner. However, respondent no 1 chose not to do so and to dismiss the petitioner’s case by accepting this argument

c) It is also important to examine here at what point did the files go missing at MCD. Because if the files went missing after the petitioner’s RTI application was filed at MCD on 22.11.2005, then this could be a case of deliberate destruction of record to prevent the petitioner from accessing information. Such an offence is punishable with a penalty of Rs 25,000 under section 20 (1) of RTI Act and also invites disciplinary action under service rules. Respondent no 1 failed to fulfill its statutory obligation as it had a duty to enquire into the truth of the matter. 

d) The files could have been taken by CBI is just an excuse because whenever CBI takes away files, a list of the same is prepared. Respondent no 1 did not direct respondent no 2 to check from the list whether the relevant file had been taken away by the CBI.

6. It is submitted that in view of the facts stated herein above, it is amply clear that the petitioner herein has not left any stone unturned in pursuing his applications under the RTI Act dated 22.11.2005 before the office of the respondent no. 2 and respondent no 1 in every possible manner but both the respondent no. 2 and 1 have failed and / or neglected to respond in a positive manner to the various representations, requests and verbal reminders of the petitioner herein till date.

7. That the petitioner is seriously aggrieved by the manner in which his case was dealt by respondent no 1 after 18.08.2006. Respondent no 1 clearly observed in his order dated 18.08.2006 that there were two separate proceedings going on – 

a. The first proceeding related to not supplying of information to the petitioner so far by respondent no. 2. Respondent no 1 dismissed this proceeding vide its order dated 06.11.2006 accepting the excuses of respondent no 2 that the information could not be traced by respondent no 2 from their records for various reasons. 

b. The other proceeding related to non-compliance of respondent no 1’s order dated 05.06.2006 by respondent no 3. Respondent no 1 failed to consider this issue in any subsequent hearings. A notice dated 09.08.2006 was issued by respondent no 1 on to respondent no 3 directing him to appear in person before it on 18.8.2006 and explain why he should not be prosecuted under various provisions of IPC for having failed to execute respondent no 1’s order dated 05.06.2006. Respondent no 3 neither appeared before the respondent no 1, nor did he explain the reasons for non-compliance. In fact, the non-compliance exists till the filing of this petition. Respondent no 1 ignored this issue in all subsequent proceedings.

8. That such acts of respondent no 1 emboldened MCD officials who completely denied information to the petitioner by putting forward flimsy excuses. That denial of this information has infringed his statutory right as provided under the RTI Act. 

9. That the respondent no 1 in its order-dated 06.11.2006 had stated that it cannot adjudge the adequacy of the information supplied is wrong. Respondent no 1 has a duty to entertain a complaint under section 18 of RTI Act if the information provided were “incomplete, misleading or false.” Respondent no 1 has a statutory duty to ensure adequacy, relevance and correctness of the information provided as respondent no 1 has the power to impose penalty u/s 20(1) of RTI Act on a Public Information Officer, if the information supplied were false, incomplete or misleading. Respondent no 1 failed to fulfill his statutory duty and dismissed petitioner’s case arbitrarily.

10.  Respondent no 1 has violated Right to Information (Appeal Procedure) Rules 2005, rule 8 which clearly states that all orders have to be passed in an open court. The rule reads as follows:

“Order of the Commission shall be pronounced in open proceedings and be in writing duly authenticated by the Registrar or any other officer authorized by the Commission for this purpose.”
However, respondent no 1 passed the impugned order dated 06.11.2006 without giving any notice to the parties.

11.  It is submitted that the petitioner is seriously affected by the decision dated 06.11.2006 of the respondent no 1, wherein the petitioner was, in total violation of provisions of RTI Act, 2005 left helpless despite repeated requests by the petitioner.

12. 
In view of the aforesaid facts and circumstances, the petitioner has no option except to approach this Hon’ble Court at this stage of the matter.

13.  It is submitted that being seriously affected and aggrieved by the decision of the respondent no.1 with regard to the petitioner’s application under RTI Act, 2005 dated 22.11.2005 and his  application dated 14.09.2006 as stated hereinabove, the petitioner is preferring this petition on following amongst other

G R O U N D S

a. BECAUSE respondent no 3 failed to execute the order of respondent no 1 dated 05.06.2006 to recover the penalty amount from respondent no 2.

b. BECAUSE respondent no 1 has exceeded its jurisdiction by reviewing its order dated 05.06.2006 where it had imposed a penalty on respondent no 4 (the concerned PIO) vide its order dated 18.08.2006. Supreme Court has laid down the principle in various cases that to review any earlier order there has to be an inherent provision of review provided in the Act. In absence of such provision of review the order cannot be review by the authority passing it.   

c. BECAUSE respondent no 1 failed to seek compliance of its own order dated 05.06.2006. Despite issuing a show cause notice dated 09.08.2006 to respondent no 3 directing him to appear in person and to show cause why he should not be prosecuted under section 176,187,188 and 228 of IPC for non execution of respondent no 1’s order dated 05.06.2006, respondent no 1 did not even discuss this issue in all subsequent hearings and closed the matter. Respondent no 3 neither appeared in person nor provided any explanation for non-compliance of order dated 05.06.2006.

d. BECAUSE the petitioner herein is seriously aggrieved of the total failure on part of the respondent no. 1 to take up its duty in accordance with the provisions of RTI Act, 2005.

e. BECAUSE respondent no. 1 considered and appreciated flimsy submission of respondent no. 2 that movement of application dated 27.04.2004 is not traceable. Respondent no. 1 should have initiated an inquiry as provided under section 18 of the RTI Act, 2005, to confirm the veracity of the submission made by the respondent no. 2, to ascertain whether the file went missing after petitioner’s RTI application was filed.

f. BECAUSE respondent no 1 failed to order fixing of responsibility and disciplinary action against officials responsible for loss of files and respondent no 1 should have ordered recreation of file so that information sought by the petitioner could be provided to him.

g. BECAUSE respondent no.1 has failed to perform its duty by further accepting the plea of the respondent no.2 that “CBI in connection with an inquiry, had seized certain records of the concerned period”. That the averment of the respondent on the face of it is not only evasive but lacks all necessary details to confirm such stand. That respondent no.1 instead of accepting such plea which is not based on any evidence, ought to have called for the list of files seized by the CBI and ought to have ascertained whether the file sought by the petitioner had indeed been seized by the CBI.

h. BECAUSE respondent no.1 has miserably failed to appreciate that RTI Act enunciates several powers to CIC as are vested with Civil Courts, by which CIC can initiate inquiry, examine any record, requisition any public record and copies thereof from any court or office. It is pertinent to mention that section 18 of the Act mandates Courts, by which CIC can initiate inquiry, examine any record, requisition any public record and copies thereof from any Court or office. It is pertinent to mention that section 18 of the Act mandates that no such record which is in possession of any public authority may be withheld by it on any grounds. 

i. BECAUSE respondent no.1 failed to apply various powers vested in by virtue of RTI Act, which empowers respondent no 1 to receive evidence on affidavit and examine witness and documents.

j. BECAUSE respondent no 1 failed to follow the rules as prescribed under The Central Information Commission (Appeal Procedure ) Rules, 2005. While holding hearing on 18.08.2006 and 06.11.2006 respondent no 1 did not issue any notice to the petitioner informing the date of hearing seven days before the date. Since the decision making process was not followed, the orders were vitiated.   

k. BECAUSE respondent no 1 in its order-dated 06.11.2006 had stated that it cannot adjudge the adequacy of the information supplied. It is important to note here that respondent no 1 has a duty to entertain a complaint under section 18 of RTI Act if the information provided were “incomplete, misleading or false”. Respondent no 1 has a statutory duty to ensure adequacy, relevance and correctness of the information provided as it has duty to impose a penalty under section 20(1) of RTI Act on a Public Information Officer, if the information supplied were false, incomplete or misleading. Respondent no 1 failed to fulfill his statutory duty and dismissed petitioner’s case arbitrarily.

l. BECAUSE under section 20 of the RTI Act, respondent no 1 is further empowered to penalize the erring PIO if the information is not provided within the prescribed statutory period of 30 days.

m. BECAUSE respondent no.1 has failed to appreciate that the burden of proof was on respondent no 2 and respondent no 4 to show that they acted reasonably and diligently. In the present case respondent no 2 and respondent no 4 failed to give any reasonable excuse based on evidence about their acting reasonably and diligently. In such circumstances the respondent no.1 ought to have recommended for disciplinary action against the PIO/respondent no.2. 

n. BECAUSE respondent no.1 failed to appreciate that respondent no.2 has knowingly given incorrect, incomplete and misleading information and as such clearly falls under section 20 of the RTI Act and should have awarded penalty.

o. BECAUSE respondent no.1 further failed to appreciate that section 4 (1) of the act is mandatory in nature and all public authority is duty bound to maintain all its records duly catalogued and indexed in the manner and form which facilitates the right to information. That any failure in maintenance of record shall attract penal provisions and/or departmental enquiries.

p. BECAUSE not providing of information for any other reasons as specified in the act, shall not be accepted as it would lead to non-compliance of provisions of the act and would further infringe statutory/fundamental rights provided to the citizens of India.

q. BECAUSE respondent no. 1 failed to appreciate that respondent no.2 gave no reasonable explanation but flimsy excuses for not providing the information within time and for failing persistently to provide information and as such ought not to have been allowed any condonation but should have been penalized.

r. BECAUSE the respondent no 1 has dismissed the application of the petitioner vide its order dated 06.11.2006 in a mechanical manner without due application of mind, believing the arguments forwarded by respondent no 2. 

s. BECAUSE the impugned order dated 06.11.2006 of the respondent no 1 is arbitrary and mechanical and gives no adequate reasons as to how mandatory provision of section 4(1) of RTI is not applicable in this case or can be considered to be directory. Section 4 (1) is being reproduced herein below for the convenience of the Court 

 “Obligations of public authorities.-(1) Every public authority shall-

(a) maintain all its records  duly catalogued and indexed in a manner and the form which facilitates the right to information under  this Act and ensure  that all records that are appropriate to  be computerised are, within a reasonable time and subject to availability of resources, computerised and connected through a network all over the country on different systems so that  access to such records is facilitated;”

t. BECAUSE respondent no 1 has violated principles of natural justice by dismissing the case of the petitioner vide its order dated 06.11.2006 without hearing him.

u. BECAUSE respondent no 1 has violated Right to Information (Appeal Procedure) Rules 2005, rule 8 which clearly states that all orders have to be passed in an open court. However, respondent no 1 passed the impugned order dated 06.11.2006 without giving any notice to the parties.

v. BECAUSE the respondents have failed to appreciate that the petitioner has been granted various rights under the RTI Act, 2005 by the legislator and such rights cannot be taken away on the whims and fancies of the respondents.

w. BECAUSE when the RTI Act, 2005 was enshrined the main intention of the legislator was to promote transparency and accountability in the working of every public authority and to stop corruption by way of giving access to the citizens of India access to such information. The same is evident from the Preamble of the RTI Act, 2005 which is reproduced for the convenience of this Hon’ble Court as under:-

           “An Act to provide for setting out the practical regime of right to information for citizens to secure access to information under the control of public authorities, in order to promote transparency and accountability in the working of every public authority, the constitution of a Central Information Commission and State Information Commissions and for matters connected therewith or incidental thereto.”

14. It is submitted that under the facts and circumstances as stated hereinabove, the petitioner has been left with no option and / or alternative remedy except to approach this Hon’ble Court under the provisions of Article 226 and 227 of the Constitution of India to file the present petition and seek appropriate relief(s) from this Hon’ble Court.

15. It is submitted that the petitioner is a permanent resident of Delhi and the office of the respondents’ is also located in Delhi, and as such this Hon’ble Court has the jurisdiction to entertain and grant relief(s) as sought for under this petition.

16.  It is submitted that Annexure I to XIV as annexed to this petition are true copies of the originals.

17. It is submitted that the petitioner herein reserve their right to further amend, supplement such other further facts and submissions as may be deemed fit and proper and necessary in the interests of justice during the course of the pendency of this petition before this Hon’ble Court.

18. It is submitted that there is no equally effective alternative remedy available to the petitioner for relief as claimed and sought for in this petition.

19. It is submitted that the petitioner has not filed any other similar petition in the Hon’ble Supreme Court or before this Hon’ble Court or any other Courts in India pertaining to the subject matter in the present petition.

PRAYER

It is, therefore, most respectfully prayed that this Hon’ble Court may be pleased to take this Writ Petition into consideration and issue appropriate writ in the nature of certiorari, writ of mandamus and / or such other writ(s) as may be deemed fit and proper to

(a) call for records of Complaint No. CIC/WB/2006/C/00040 filed by petitioner, and

(b) quash the orders dated 09.08.2006, 18.08.2006, 25.08.2006 and 06.11.2006 passed by respondent no 1 and direct respondent no 1 to ensure that the entire information is provided to the petitioner as requested by the petitioner in his RTI application dated 22.11.2005, and

(c) direct respondent no 3 to implement respondent no 1’s order dated 05.06.2006, and

(d) direct respondent no 1 to exercise its powers available under the RTI Act to secure compliance of its orders and to ensure that complete and correct information were provided to the petitioner without any further delay; and also

(e) pass such other further order(s), direction(s) as may be deemed fit and proper under the facts and circumstances of the present case.

AND FOR THIS ACT OF KINDNESS THE PETITIONER SHALL EVERY AS IN DUTY BOUND EVER PRAY.

Petitioner







Through









Advocate

New Delhi

Date:     .04.2007

IN THE HIGH COURTOF DELHI AT NEW DELHI

CIVIL MISC. (MAIN) NO.             OF 2007

IN THE MATTER OF:-

Ajay Kumar Goel





Petitioner

Versus

The Central Information Commission


Respondent

AFFIDAVIT

I, Ajay Kumar Goel, S/O Sh.  S.D. Goel R/O D-94, Pandav Nagar, Delhi-92, do hereby solemnly affirm and state as under:

1. That I am petitioner in the above petition and fully conversant with the facts of the case and hence fully competent to file the affidavit. 

2. That the accompanying petition has been drafted by my counsel on my instructions and I have gone through the contents of the accompanying petition and contents therein are true to the best of my knowledge and belief and nothing has been concealed there from.

3. That the Annexures to the petition are true copies of their respective documents.

DEPONENT

VERIFICATION:


Verified at New Delhi on this the 28th day of April, 2007 that the contents of the above affidavit are true to my knowledge and also on the basis of information received and believed to be correct.  No part of it is false and nothing material has been concealed therefrom.

DEPONENT

(  )pass such other further order(s), direction(s) as may be deemed fit and proper under the facts and circumstances of the present case.

AND FOR THIS ACT OF KINDNESS THE PETITIONER SHALL EVERY AS IN DUTY BOUND EVER PRAY.

Petitioner







Through

()









Advocate

New Delhi

Date:     .04.2007

IN THE HIGH COURTOF DELHI AT NEW DELHI

CIVIL MISC. (MAIN) NO.             OF 2007

IN THE MATTER OF:-

Ajay Kumar Goel





      

 Petitioner

Versus

The Central Information Commission           


 Respondent

AFFIDAVIT

I, Ajay Kumar Goel, S/O Sh.  S.D. Goel R/O D-94, Pandav Nagar, Delhi-92, do hereby solemnly affirm and state as under:

1. That I am petitioner in the above petition and fully conversant with the facts of the case and hence fully competent to file the affidavit. 

2. That the accompanying application has been drafted by my counsel on my instructions and I have gone through the contents of the accompanying application and contents therein are true to the best of my knowledge and belief and nothing has been concealed there from.

DEPONENT

VERIFICATION:


Verified at New Delhi on this the  
     th day of March, 2007 that the contents of the above affidavit are true to my knowledge and also on the basis of information received and believed to be correct.  No part of it is false and nothing material has been concealed therefrom.

DEPONENT

(  )pass such other further order(s), direction(s) as may be deemed fit and proper under the facts and circumstances of the present case.

Petitioner







Through

)









Advocate

New Delhi

Date:     .04.2007

IN THE HIGH COURT OF DELHI AT NEW DELHI

EXTRAORDINARY CIVIL WRIT JURISDICTION

CIVIL WRIT PETITION NO.             OF 2007

IN THE MATTER OF

Ajay Kumar Goel






… Petitioner

Versus

Central Information Commission and Others


… Respondents
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Advocate

E-109, Pandav Nagar (Ground Floor)

New Delhi 110092

IN THE HIGH COURT OF DELHI AT NEW DELHI

EXTRAORDINARY CIVIL WRIT JURISDICTION

CIVIL WRIT PETITION NO.             OF 2007

IN THE MATTER OF

Ajay Kumar Goel






… Petitioner

Versus

Central Information Commission and Others


… Respondents

MEMO OF PARTIES

Ajay Kumar Goel,

S/O Sh.  S.D. Goel

R/O D-94, Pandav Nagar,

Delhi- 110092.




…

Petitioner

Versus

1.Central Information Commissioner

4th & 5th Floor, Block No. IV,

Old JNU Campus,

New Delhi 110067

2. Public Information Officer,

Deputy Commissioner

Municipal Corporation of Delhi,

Shahdara (South Zone),

MCD building, Karkardooma,

Delhi 

3. MCD Commissioner

Municipal Corporation of Delhi,

Town Hall,

Chandni Chowk

Delhi

4. S C Kohli

Municipal Corporation of Delhi,

Town Hall,

Chandni Chowk

Delhi








… Respondents

Year 2004

December 2004



Mayur Vihar
(
8100.00


Pandav Nagar
(
3500.00

January
Mayur Vihar
(
8300.00
–––––– 2005


Pandav Nagar
(
4000.00
–––––– 2005

February
Mayur Vihar
(
8300.00
–––––– ,,


Pandav Nagar
(
4000.00
–––––– ,,

March
Mayur Vihar
(
8200.00
–––––– ,,


Pandav Nagar
(
3600.00
–––––– ,,

April
Mayur Vihar
(
8400.00
–––––– ,,


Pandav Nagar
(
3790.00
–––––– ,,

May
Mayur Vihar
(
8600.00
–––––– ,,


Pandav Nagar
(
3630.00
–––––– ,,

June
Mayur Vihar
(
8800.00
–––––– ,,


Pandav Nagar
(
3700.00
–––––– ,,

July
Mayur Vihar
(
8600.00
–––––– ,,


Pandav Nagar
(
3680.00
–––––– ,,

August
Mayur Vihar
(
8750.00
–––––– ,,


Pandav Nagar
(
2800.00
–––––– ,,

September
Mayur Vihar
(
8800.00
–––––– ,,


Pandav Nagar
(
3660.00
–––––– ,,

October
Mayur Vihar
(
7500.00
–––––– ,,


Pandav Nagar
(
3630.00
–––––– ,,

November
Mayur Vihar
(
NIL

–––––– ,,


Pandav Nagar
(
3400.00
–––––– ,,

-----------------------------Sd/- (Illegible)

